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500 CALIFORNIA LAW REVIEW 

inconvenience to business. 13 Recorded notices of pending divorce 
proceedings have been held not to bind the property of the hus- 
band. 14 The whole problem of constructive notice could be more 
scientifically covered than it is by our present statutes. 

M. C. L. 

Municipal Corporations: "Municipal Affairs" Under the 
California Constitution. — The Supreme Court, speaking 
through Chief Justice Morrison, in 1880, said with reference 
to the privisions of the Constitution of 1879 relating to munic- 
ipal corporations: "It is manifestly the intention of the Consti- 
tution to emancipate municipal governments from the authority 
and control formerly exercised over them by the legislature." 1 
The intention, however, of the constitutional provisions establish- 
ing a home rule regime of municipal government, was thwarted 
by the interpretation given by the Supreme Court in a series of 
cases. 2 In order to correct this interpretation of the Constitution, 
section 6 of Article XI was amended in 1896 by the insertion of 
the words "except in municipal affairs", making the latter portion 
of the last sentence read: "and cities and towns heretofore or 
hereafter organized, and all charters thereof framed or adopted 
by authority of this constitution, except in municipal affairs, 
shall be subject to and controlled by general laws." 

If control over municipal affairs was intended by the amend- 
ment of 1896 to be given to cities automatically, by very force 
of their incorporation, this intent was again held by the Supreme 
Court not to have been expressed. Instead of that result the 
Court held that in order for any particular municipal affair to 
be within the authority of the city or town and beyond nullifi- 
cation by the legislature, such particular municipal affair must 
have been claimed in the charter: "every city in the state is 
subject to and controlled by general laws relating to municipal 
affairs, unless, by virtue of some provision of the Charter under 
which is exists and is acting, such municipal affairs may be 
engaged in and performed by it." 8 A final effort was made in 
1914 to amend section 6, and also section 8, of Article XI, so 
as to give all cities having freeholder charters the power to exer- 
cise, as a matter of course, all strictly municipal functions with- 
out going to the pains of making any enumeration thereof in 
their several charters. The wording of section 6, under amend- 



13 21 Am. & Eng. Encyc. of Law, 642. 

"Sun Insurance Co. v. White (1898), 123 Cal. 196, 55 Pac. 902; May- 
berry v. Whittier (1904), 144 Cal. 322, 78 Pac. 16. Cf. 29 Ann. Cas. 1913 
D, 950. (note). 

People v. Hoge (1880), 55 Cal. 612. 

2 Staude v. Election Commissioners (1882), 61 Cal. 313; Thomason 
v. Ashworth (1887), 73 Cal. 73, 14 Pac. 615; People v. Henshaw (1888), 76 
Cal. 436, 18 Pac. 415; Ex parte Ah You (1890), 82 Cal. 339, 22 Pac. 
929; Davies v. City of Los Angeles (1890), 86 Cal. 37, 24 Pac. 771. 

3 Fragley v. Phelan (1899), 126 Cal. 383, 58 Pac. 923. 
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ment of 1914, is as follows: "Cities and towns hereafter organ- 
ized under charters framed and adopted by authority of this 
Constitution are hereby empowered, and cities and town hereto- 
fore organized by authority of this Constitution may amend their 
charters in the manner authorized by this Constitution so as 
to become likewise empowered hereunder, to make and enforce 
all laws and regulations in respect to municipal affairs, subject 
only to the restrictions and limitations provided in their several 
charters and in respect to other matters they shall be subject 
to and controlled by general laws." The wording of section 8 
reads: "It shall be competent in any charter framed under the 
authority of this section to provide that the municipality gov- 
erned thereunder may make and enforce all laws and regula- 
tions in respect to municipal affairs, subject only to the restric- 
tions and limitations provided in their several charters and in 
respect to other matters they shall be subject to general laws." 

Happily the Supreme Court in the case of Civic Center Asso- 
ciation of Los Angeles v. Railroad Commission* seems to have 
given the interpretation to these provisions that was intended by 
their authors. The City of Los Angeles, by an amendment to 
its charter, ratified by the legislature, on January 16, 1917, brought 
itself within the operation of sections 6 and 8 as amended in 
1914. The new provision in the Los Angeles charter reads: 
"51. To make and enforce all laws and regulations in respect 
to municipal affairs, subject only to the restrictions and limita- 
tions provided in this charter." "The result is," says the court, 
"that the city has become independent of general laws upon munic- 
ipal affairs. Upon such affairs a general law is of no force with 
respect to Los Angeles." But the next sentence throws us into 
doubt : "If its charter gives it powers concerning them, it has 
those powers ; if its charter is silent as to any such power, no 
general law confers it." We understand that no general law 
can confer power over a municipal affair in Los Angeles or other 
California cities similarly situated; but we do not understand 
the import of the words, "if its charter gives it powers concern- 
ing them (municipal affairs), it has those powers." That was 
so under section 6 as amended in 1896. If the court had said, 
"if its charter gives it power concerning them, it has such 
power," there would have been no ambiguity. It is to be hoped that 
this seeming ambiguity in the construction of sections 6 and 8 
will not lead to error and further delay in reaching a result that 
has been striven for during almost forty years. The purpose 
of the Amendment of 1914 was to endow all cities thereafter 
adopting freehold charters with power over all possible munici- 
pal affairs, and to enable cities now existing under freeholder 
charters to enjoy like privileges by a simple amendment of their 
charters such as that recently adopted by Los Angeles. 
W. C. J. 

* (June 11, 1917), 53 Cal. Dec. 845. 



